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ST. LOUIS, DECEMBER 7, 1883. 





CURRENT TOPICS. 





A case, entitled Alabama Railroad v. Gil- 
bert, which illustrates the necessity of a strict 
compliance with statute provisions to entitle 
corporations to condemn private property for 
their use, under the right of eminent domain, 
has just been decided by the Supreme Court 
of Georgia. By the acts of the legislature of 
that State for the year 1854, p. 464, the 
plaintiff was empowered to condemn for its 
right of way so many feet of land for its road- 
bed and on each side thereof, with the proviso 
that it should not interfere with any building. 
The plaintiff, without condemnation, as pro- 
vided by law, at once constructed its road 
over defendant’s land, and has had the exclu- 
sive use and enjoyment of the road-bed since 
its construction. In 1873, the plaintiff con- 
structed a building upon that portion of his 
land, which the plaintiff might have legally 
condemned, for its right of way, but not ac- 
tually occupied by the company,and has been 
in the peaceable pessession thereof ever since. 
In 1882, the plaintiff proceeded to condemn 
the land in the formal way, and claimed its 
right to demolish the building, on the ground 
that it had been erected since the construc- 
tion of its road-bed, and appropriation of the 
defendant’s land. In denying its claim, the 
court, (per Jackson, C. J.) declared that 
‘the right of private property is very sacred 
in the eye of the law. It stands on the same 
foundation as the co-ordinate rights of per- 
sonal liberty and personal security. It only 
yields to the right of eminent domain in the 
State, and it can be taken for public use only 
after just compensation. Const. Ga., Code, 
secs. 4994-5, 5024. 

It is upon this principle that railroads are 
for public use that private property can be 
condemned for their way over the lands <f 
others, and provision is made in the charter of 
railroad companies for the manner of condem- 
ning it and the extent to which the condem- 
nation can go, — always upon just compensa- 
tion and the mode cf ascertaining it. These 
chartered rights, overriding as they do, the 
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right of private property, are construed 
strictly ; and the exercise of the right must 
with equal strictness be held to a rigid com- 
pliance with the law of its existence,—5 Ga. , 
561; 7id., 221;49 id., 151. But it is said 
that at the time this road-bed was constructed, 
the defendant had not erected the building in 
question, and that he built with knowledge 
that the company was entitled to condemn 
that part of his land whereon he did build. 
The reply is that the company saw fit to con- 
tent itself with road-bed only. It did not 
even condemn under the charter that much 
of defendant’s property, but it was either 
given to the company or bought by it from the 
defendant, or the company was peimitted by 
a sort of tacit license to use so much of de- 
fendant’s property. Washe thereby pro- 
hibited or estopped from using his own just 
as he chose? that which remained his and had 
not been touched ? The company was not obli- 
ged to condemn and pay for all the width 
which. the charter allowed —the entire fifty 
feet. We think that he had the right to rea- 
son and believe that the vompany had all it 
wished for the exercise of its franchise,and to 
act upon such reason and belief, and build 
upon his own land not embraced within what 
the company had elected by its own conduct 
as sufficient for its use under its charter. 
The law favors laches in nobody. ‘‘Vigil- 
antibus, non dormientibus, jura subventunt’’ 
is its unvarying maxim. Certainly, in the ex- 
ercise of a franchise to take another’s for its 
own, it will not aid a sleepy corporation. If 
the building had been where it is when the 
road was constructed, the land could not have 
been condemned. The corporation slept 
over its rights until the property increased in 
value and changed its character by being built 
upon, and now seeks to do what it could not 
have done, had it been so valuable and im- 
proved then. Besides, the authorities are to 
the effect that what a corporation first con- 
demns, or buys, or takes as necessary for its 
franchise, it will be bound by, as its election: 
and the chartered rights will be thereby ex- 
hausted, so far as the then existing charter 
vests it with pcwer. Mills Em. Don., sec. 
258; 35 Barb., 373; 9 Paige, 323; 10 Bush., 
529; 17 O., 340; 30 Me., 498; 31 N. J., Note 
to 1 Am. Ry Cases 147.”’ 
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WHEN IS A WILL SUBSCRIBED BY WIT- 
NESSES IN THE TESTATOR’S PRES- 
ENCE? 





At common law, there existed no power to 
make a testamentary disposition of real prop- 
erty. Prior to the passage of the Statute of 
Uses, the owner of a fee might make an indi- 
rect testamentary disposition of his lands in 
this manner, viz.: The owner would make a 
feoffment to a third person, called the feoffee 
to use, to the use of such persons as he might 
designate by his last testament. Such per- 
sons might go into a court of chancery and 
obtain a decree which would compel the 
feoffee to use to hold the lands to the use of 
the cestui que use, who would thus secure the 
beneficial enjoyment of the estate. This right 
existed wholly in equity, and the manner in 
which it was acquired was the only method 
by which one might have a voice in the selec- 
tion of the persons and uses by whom and for 
which his property should be enjoyed after 
his decease. The Statute of Uses destroyed 
even that method, thus creating a condition 
of things out of which grew such evils that 
Parliament was,by sheer force of public opin- 
ion, compelled to pass the sweeping Statute of 
Wills, which permitted every free man to dis- 
pose of all his effects ‘‘at his own free will 
and pleasure.’’ 

The frauds which under this statute were 
possible, inasmuch that it provided no means 
of proving the mental condition of the testa- 
tor, at the time, as well as the circumstances 
under which the will was obtained, finally 
caused Parliament to enact the Statute of 
Frauds,* by which it was provided that every 


132 Henry, VIII., cap. 1. 

229 Car. II., cap. 3, sec. 5; since adopted in Maine, 
Rev. Stat., chap. 74, sec. 1. In Alabama, Code, sec. 
2294. In California, Rittell’s Code, see. 6276. In Con- 
necticut, Rey. Stat., ch. 11, pt. 1, art. 1, see.2. In 
Delaware, Revised Code, ch. 84, sec.3. In Florida, 
General Laws, ch. 200, sec. 1. In Georgia, Code, sec, 
2414. In Indiana, Laws, p. 575, sec. 18. In Kansas, 
Compiled Laws, p. 1001, sec. 2. In Kentucky, Gen- 
eral Laws, ch. 113, sec. 5. In Maryland, Revised 
Code, p. 420, sec. 4. In Minnesota, Statutes, ch. 47, 
sec. 5. In Missouri, Revised Code, see. 3962. In 
Nebraska, General Statutes, ch. 17, sec. 127. In Ne- 
vada, Compiled Laws, ch. 37, sec.3. In New Hamp- 
shire, General Laws, ch. 193, sec. 6. In New Jersey, 
Act of March 12, 1851; Revised Code, ch. 1247, see. 1; 
In North €arolina. Battle’s Revisal, ch. 119, see. 1. In 
Oregon, General Laws, ch. 64, sec.4. In South Car- 
olivna, Gen. Stat. sec. 1854. In Texas, Rev. Stat., 
art. 4859. In Vermont, Gen. Stat., ch. 49, sec 6. In 
Virginia, Cede, cb. 118, sec. 3, to all of which this article 





will should be void, ‘‘unless the same be in 
writing, signed by the party devising or by 
some one in his presence and by his express 
direction, and attested and subscribed by 
three or four credible witnesses in the pres- 
ence of the devisor.’’ ‘‘It was at one time 
thought that the object of this provision was 
to cut off those who sought to fraudulently 
defeat the right of escheat, which would exist 
in cases of intestacy; but this notion has 
been long since exploded, the real object of 
the statute being to prevent the production of 
spurious wills to the injury of heirs and rep- 
resentatives.’’"® This statute provided that 
not only should the will be attested by three 
witnesses, but that it should be subscribed 
by them in the presence of the testator. This, 
therefore, provides a double security. First, 
it prevents the setting up of a spurious will, 
when the deceased intended to die intestate ; 
secondly, it prevents the fraudulent substitu- 
tion of wills. If a will could be subscribed 
out of the testator’s presence, a will signed 
but afterwards cast away by him, might be 
procured by some one bent upon fraud and 
the frustration of the dying man’s wishes, 
given to the witnesses and subscribed by them 
in the innocent belief that they were perform- 
ing the last act necessary to complete the dy- 
ing man’s will; while he is laboring under the 
delusion that his property will be distributed 
as he desired. Since witnesses must be dis- 
interested, the will of the testator will be kept 
sacred, if it is attested and subscribed in his 
view; and this is what the courts have held 
the statute requires. The testator must see, 
or be in a position to see the act of subscrip- 
tion performed.* ‘‘He must be in a position 
where he can see, without being assisted so 
to do.’’® It need not be in the same room, 
nor is it always sufficient to prove that it took 


will apply. The laws of Colorado, Illinois, Iowa and 
Mississippi, prescribe that the will should be merely 
attested in the testator’s presence, and to these stat- 
utes different rules may apply. 

3 Matter of Estate of Sticknoth, 7 Nev. 223. 

4 Reynolds v. Reynolds, 1 Speers. (S. C.) 263; Ede- 
len v. Hardey, 7H. & J. (Md.) 61; Dewey v. Dewey, 
1 Met. (Mass.) 349; Blanchard y. Blanchard, 32 Vt. 
62; Ray v. Hill, 3 Strobh. (8.C.) 297; Wright v. 
Lewis, 5 Richardson (8S. C.), 212; Robinson v. King, 
6 Ga. 639; Lamb vy. Girtman. 26 Ga, 625; 33 Ga, 289; 
Bundy v. McKnight, 48 Ind. 502; Hill v. Barge, 12 
Ala. 687: Kelly v. Maguire, 15 Ark. 501. 

5 Orndoff vy. Henner, 12 B. Mon, (Ky.) 623; Neil v. 
Neil, 1 Leigh. (Va.) 1. 

6 McElfresh vy. Girard, 32 Ind. 408; Turner v. Cook, 
36 Ib. 129. 
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place in the same room, the attestation being 
dad, if it was impossible for him to see the act 
done.” ‘‘He must be where he has knowledge 
of what is going forward and mentally ob- 
servant of the particular act in progress.’’ ® 
It makes no difference that he voluntarily 
turns his head while the attestation is in 
progress ;’’? and he must not only be in sucha 
relative position that he could see the wit- 
nesses under ordinary circumstances, but, if 
it appear that he was lying upon his back or 
side, and was unable, without great pain or 
danger, to move into a position where he 
could see the witnesses, the attestation is 
bad.1° 

Though it is generally sufficient that the at- 
testation takes place in the same room, it 
may appear that the witnesses subscribed 
their names in a part of the room where the 
testator could not see them. Thus, where 
they sat at a window behind a drawn cur- 
tain ;1 where they sat at a table near a fire- 
place, the table being behind a drawn curtain 
at the foot of the bed, and the testator being 
anable to see anything but the bodies of the 
witnesses, the paper being concealed by the 
drawn curtain ;!2 where he could not see from 
the position he occupied, but could have seen 
them easily, if he had moved a little, but it 
was dangerous fr him to move ;!° in all these 
cases it was held that the subscription did uot 
take place in the presence of the testator, and 
the wills were therefore refused probate. 

So, the testator must not only be physical- 
ly but mentally present ;'* if he becomes in- 
sensible while the witnesses are subscribing 
their names, the will is invalid.45 In other 
words, ‘the presence contemplated by the 
statute is not simply the bodily presence of 
the testator, but it is also essential that he be 
mentally capable of recognizing and actually 
conscious of the act of attestation when per- 
formed. To be corporeally present, it is not 
indispensable that it should take place in the 


7 Brooks v. Duffie, 283 Ga, 441. 

8 Aiken v. Weckerly, 19 Mich. 482. 

9Byrnum vy. Byrnum, 11 Lredell Law (N. C.), 632; 
Ambre y. Weishar, 74 Ill, 109. 

10 Jones v. Tuck, 3 Jones (N. C.), 202; Reed v. Rob- 
erts, 26 Ga, 294, 

11 Clerk y. Ward, 4 Bro, P. C, 71. 

12 Newton v. Thomas, 2 Curteiss’ Ecce. Rep. 243. 

13 Jones v. Tuck, 8 Jones L. (N. C.) 202. See Tribe 
vy. Tribe, 13 Jur, 793. 

14 Regan v. Regan, 33 Ga, 106, 

15 Right v. Price, 1 Doug. 241. 





same room or in the same house, or that he 
actually see them attest the will; it is suffi- 
cient if the attestation be within the scope of 
the testator’s view and where he can see the 
witnesses.’’16 

So, though attestation in a different room 
is prima facie bad,’ those offering the will 
for probate may prove that the witnesses oc- 
cupied such a position that the testator could 
have seen the act while it was in progress, i 
he had felt inclined so to do.4® But, in a 
case where the attestation of the will took 
place in an adjoining room, but the witnesses 
could not remember whether the table at 
which they sat while subscribing their names, 
was so placed that the testator could have seen 
them in the act, through the passage way which 
connected the two rooms, it was held that if 
a professional man were present or were one 
of the witnesses, the court would presume 
that the attestation took place within the view 
of the testator, on the ground that, being 
learned in the law, he would not permit the 
table to be placed in an improper position; 
but there being no such person present, and 
there being no evidence of proper attestation 
introduced, the court declined to apply to the 
case the presumption ‘‘that all things are done 
right,’’ and refused to sustain the will. 9 

So, where the witnesses sat in a position, in 
the adjoining room, that the testator could 
only see their backs, the attestation was held 
bad,”° though in a case where he could see 
every part of the witnesses, except the fore- 
arm and the writing hand, the will was sus- 
tained.2! So, where the testatrix drove to her 
solicitor’s office, but the office being too warm, 
withdrew to her carriage, where she signed 
the will, and returned it to the solicitor to be 
taken back to the office to be attested and 
subscribed by the witnesses within, and the 
carriage accidentally backed into a position 
where she might have looked through one of 
the oftice windows and seen the witnesses in 
the act of attestation, it was held that it took 
place in her presence, though there was no 
evidence that she was aware of the relative 


16 Watson Vv. Pipes, 3 George ( Miss.), 451. See Rucker 
. Lambdin, 12S. & M. (Miss.) 280, 

17 Neil v. Neil, 1 Leigh (Va.), 6. 

18 Ibid. 

19 Winchelsea v. Wanchope, 3 Russell (Chan.) 441. 
£0 Graham v. Graham, 10 [redell, L. (N. C.) 219. 

21 Nock v. Nock, 10 Gratt. (Va.) 67. 
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position she occupied.*4 But if the witnesses 
retire ina secret or clandestine manner to 
another room, within the view of the testator, 
and there subscribe the will, it cannot be sus- 
tained.27 And when they subscribe their 
names in another room, where the testator 
cannot see them, it makes no difference that 
they retired at his,solicitation or for his ease, 
or because their presence in the room would 
be dangerous.** So where a glass door sepa- 
rated the adjoining rooms, it was held that 
the witnesses were within the testator’s view. 
But, where it is doubtful whether he could 
have seen the witnesses, the fact that he 
heard and understood all they said, furnishes 
no reason why those offering the will should 
have the benefit of the doubt.76 
Presumptions.— If the attestation clause 
state in terms that the statute has been com- 
plied with, the law will presume that the at- 
testation took place in the presence of the 
testator, and will throw upon him who con- 
tests the will, the burden of proving the con- 
trary.27 So, if the attestation took place in 
the same room, it is presumed that it was 
done in his presence ; 7° while if it took place 
in another room, it is prima facie bad, and 
those offering the will for probate must prove 
that the testator saw or might have seen the 
witnesses subscribe their names.79 It would 
also seem, from the case of Winchelsea v. 
Wauchope, that in all cases the law will pre- 
sume, that if one learned in the law was pre- 
sent at the attestation, it was performed in 
conformity with the terms of the statute.?° 
Blind testators.— Notwithstanding the con- 
struction placed upon the word ‘* presence,”’ 
and though the professed object of the provi- 
sion was to prevent a substitution of wills, 
which the testator might detect, if at- 
tempted in his presence, the courts have held 
that the statute was not intended to deprive a 


22 Casson v. Dade, 1 Bro. Ch. Cas. 

2% See Longford v. Eyre, 1 P. Wms. 740. 

% 1 Show. 89; Holt, 222; Machell v. Temple, 2 Show. 
288; Broderick y. Broderick, 1 P. Wms. 239; Edelen 
v. Hardey, 7 Harris & J. 61; Reynolds v. Reynolds, 1 
Speers. 253. 

2% Shires v. Glasscock, 1 Salkeld, 688; Nicholas v. 
Smith, 3 Ib. 395. 

26 Tod v. Winchelsea, 2C. & P. 491. 

27 Tappen v. Davidson, 12 C. E. Green. (N.J.) 459; 
Allaire v. Allaire, 8 Vroom. 312; s. c. 10 Ib. 113. 

28 Hill v. Barge, 12 Ala. 687. 

9 Neil v. Neil, 1 Leigh, 6; Edelen v. Hardey, 1H. 
& J. 61. 

30 3 Russell, 441. 





blind man of the privilege of making his will, 
given to him by the Statute of Wills, and 
that, if the blind testator occupies such a 
position that he could have seen the witnesses 
perform the act of attestation, if he possessed 
his eyesight, the will is well attested.*! And, 
as if the courts had not gone far enough, it 
has been held that the will need not be read 
over to the witnesses in the presence of the 
testator. 9 

It is not for the writer to question the 
rationality of these decisions, but we cannot 
refrain from declaring that, under the protec- 
tion they afford to fraud, a fraudulent heir 
might procure the signature of the testator to 
a paper, the contents of which is misrepre- 
sented to him, which is acknowledged by him 
as his will in the presence of honest and inno- 
cent witnesses, and attested and subscribed: 
by them in his physical presence. That is an 
illustration of the very frauds which the later 
statute was intended to prevent; and yet the 
courts of England and of five of the United 
States °° have claimed that, to refuse to permit. 
a blind man to make a testamentary disposi- 
tion of his property, would be heaping injus- 
tice upon misfortune. We fail to perceive 
the injustice. The privilege of making a 
will depends almost entirely upon statute pro- 
visions ; the legislature could have committed 
no injustice to any class of persons from 
whom it saw fit, in direct language, or in 
effect, to withhold the privilege. The matter 
should be dealt with on principle, and the 
blind man’s property should be distributed in 
accordance with the laws which regulate the 
division of the effects of intestates, as was 
done before either statute was passed. 

We have now reviewed those cases in which 
the question in dispute was whether the testa- 
tor saw or might have seen the subscription 
by the witnesses; we are now to deal with 


those in which the fact that he could not see: 


such subscription was undisputed, but in 
which it was claimed that the subsequent ac- 
knowledgment by the witnesses of their signa- 
tures in the presence of the testator, and his 
assent thereto, obviated the objection which 


31 Fincham v. Edwards, 8 Curteiss, Ecc. Rep. 65. Inre 
Piercy, 1 Rob. Ecce. 278; Ray v. Hill, 3 Strobh. (S. C.) 
297; Wampler v. Wampler, 9 Md. 540; Lewis v. 
Lewis, 6S. & R.; Weir v. Fitzgerald, 2 Bradford (N. 
Y.) 42, 68; Reynolds v. Reynolds, 1 Speers, 253. 

82 Longschamp v. Manifold, 2 N. R. 415. 

33 Supra. 
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would have certainly existed, if such subse- 
quent proceedings had not taken place. 

Several cases, among them Swift v. Wiley ** 
and Rosser v. Franklin,® have been fre- 
quently cited as supporting this doctrine ; but 
upon examination of the facts, it will be found 
that the subscription took place in the pres- 
ence of the testator, and the only question in 
dispute was whether the fact that the testator 
had not previously subscribed the will, was 
fatal toit, it being admitted that the witnesses 
formally acknowledged their signatures after 
he had subscribed the instrument. Pollock v. 
Glassell ** loses its claim as an authority by 
reason of its failure to state whether the wit- 
ness subscribed the paper in the absence of 
the testatrix. The will was written by one of 
the witnesses, who at the time believed that 
the testatrix was too weak to sign it, and 
that she would request her to subscribe it for 
her ‘‘in her presence and by her express di- 
rection,’’ and accordingly wrote at the end 
of the will, ‘‘ Written by S. S. Ashton for 
,”’ intending to insert the name of the 
testatrix. Upon the testatrix signifying her 
intention to subscribe the will herself, the 
witness erased all but her own name, at the 
same time requesting the testatrix to place 
her name above her own, which the latter did. 
The testatrix requested the witness to sub- 
scribe her name a second time, but, in the 
presence of the other witnesses, Miss Ashton 
replied that she had already done so, and 
there was no necessity of repeating the act. 
The court held that the will was properly at- 
tested. It was afterwards contended by Lee 
J. of the same court,’ that the only reason- 
able inference which can be drawn from the 
statement of the case is, that Miss Ashton 
subscribed her name in the absence of the tes- 
tatrix. If such be the facts of the case, then 
the decision has been thoroughly repudiated in 
Massachusetts in the well considered case of 
Chase v. Kittredge,®* in an able opinion by 
Gray, J., where all the authorities were care- 
fully reviewed, and the will, subscribed in 
the same manner, was refused probate. 

The question, in its most direct form, came 
up a few years later, in the Supreme Court of 





341 B. Monroe (Ky.) 114. 

35 6 Grattan, 1. 

36 2 Grattan, 439. 

37 In Sturtivant v. Burchett, 10 Ib. 67. 
38 11 Allen, 49. 





Virginia, in Sturtivant v. Burchett.°% The 
witnesses retired to another room, subscribed 
the will there, and returned to the bedside of 
the testator, one of them handing him the 
will, saying, ‘‘ Here is your will witnessed,”’ 
at the same time pointing with his finger to 
the names of the witnesses, being on the same 
page, and close to that of the testator. The 
testator looked over the will, folded it 
up, and handed it to afriend in the room, 
saying, ‘‘ This is my will and I wish it to 
stand, but I may hereafter, on getting well, 
wish to make some alteration init.’’ The court 
were divided, the majority holding that the 
statute was complied with. Both the majority 
and dissenting opinions are able, but want of 
space forbids us to do anything more than to 
commend them both to the careful attention 
of our readers. * 

Another case apparently leaning in the 
same direction, is Vaughan v. Vaughan, de- 
cided by Bradwell, J. of Illinois. The facts 
were substantially the same, but the statute of 
Illinois was peculiarly different from the origi- 
nal statute of frauds, as well as that of Vir- 
ginia, and nearly all of the United States. The 
statute merely provided that the will should 
be ‘‘attested’’ in the presence of the testator. 
It may be plainly seen by the current of 
thought which pervades the opinion through- 
out, that attestation is considered to be a 
purely mental act; that subscription under 
their statute merely affords written proof of 
the attestation, not being required by the 
statute, and that, even if required by the 
statute; no place is prescribed, where the 
subscription should be performed. The case 
is an authority only in those states, whose 
statutes are similar to that of Lllinois.,* 
Judge Redfield, in his note to the case, ap- 
pears to overlook this point, lauds the decis- 
ion, claims that it.is the only reasonable view 
which can be taken of the meaning of the 
words ‘‘attested and subscribed in the testa- 
tors presence,’’ and predicts the adoption of 
the same view by the House of Lords of 
England, whenever the question should come 
before it. 

On the other side, the question arose in 


89 Supra. 

40 Moncure and Samuels, J. J. concurred with Lee, 
J., Allen, J. concurred with Daniel, J. 

4l Reported in 13 Am. Law Reg., 735. 

42 Colorado, Iowa and Mississippi. 
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North Carolina, in Ragland v. Huntingdon,* 
and the will was rejected, upon the same 
facts. Bradwell, J. in Vaughan v. Vaughan, 
refased to follow this case, on the express 
ground that the North Carolina statute re- 
quired the will to be subscribed in the pres- 
ence of the testator. In Graham v. Graham,** 
a case involving facts somewhat similar, 
this point was entirely unnoticed, from which 
the only logical conclusion can be drawn, is 
that it was unworthy of consideration by the 
eourt or counsel. The decision turned upon 
another point and the will was rejected. In 
Boldry v. Parish, where only. one witness 
returned to acknowledge his signature, and 
in Edelen v. Hardey,*® where the will was re- 
turned sfcer attestation, by an entire stranger, 
the wills were rejected, the courts in both 
eases refusing to express an opinion upon the 
general question. These cases are sometimes 
eited as supporting the dotrine adverse to 
Sturtivant v. Burchett,but they in fact support 
aeither doctrine. In Dutlop v. Dunlop,* a 
stranger subscribed the testator’s name in 
his absence; but, in the presence of the wit- 
aess, and of him who subscribed it, the testa- 
tor adopted the signature as his own, but it was 
held that the stranger had not signed the testa- 
tor’s name ‘‘in his presence and by express di- 
rection.’”” In Moore v. King,* where a will 
was made under the later English statute, 
which requires the subscription to be done by 
all the witnesses ‘‘in the presence cf each 
ether, and at the same time,’’ one of the wit- 
nesses subscribed the will in the testator’s 
presence but in the absence of the other wit- 
ness, but afcerwards, in the presence of the 
testator and the other witness, acknowledged 
her sigaature ; yet it was held that this was not 
a compliance with the statute. These two 
gases, waile they d) not directly bear upon 
the main question, are strong authorities for 
the doctrine opposed to Sturtivant v. Bur- 
chett. 
ft; The question arose again in its direct form, 
in the matter of Downie’s will,*9 and this 
doctrine was strongly upheld. The facts 
were sustantially the same as those in the 


431 Iredell, L. 565. 

4410 Ib., 219. 

# 2 Cush., 433. 

#@7 Har. & J., 61. 

910 Watts. (Pa), 153. 

48 3 Curteiss E+c. Rep., 245. 
$9 42 Wis. 6). 





: 


Virginia case, but Lyon, J. in delivering the 
opinion of the court, strongly criticised that 
case, and said: ‘‘We do not see our way 
clear to overturn a specific rule of statutory 
construction established and upheld by such 
a great weight cf authority. We may con- 
cede that the rule is unsound in principle; 
still it is a rule affecting the testamentary 
disposition of property as was established 
long before our statute of wills was passed. 
To unsettle it now by judicial decision would 
be to unsettle a long established rule cf prop- 
erty, which should ever be done, except by 
the legislature. To do so, would be to add 
another to the list of cases in which the law 
has been warped and even perverted to ac- 
accomplish what was supposed to be equit- 
able, and to avoid the opposite. Thus, to 
unsettle the law, even in the supposed in- 
terests cf justice, is always perilous, often 
disastrous, and never justifiable. If the law 
is wrong, let the legislature, not the courts, 
correct it. The courts can declare only what 
the law is; they have no power to mske it 
what it ought to be.’’ 

The question had previously arisen in the 
House of Lords, in Hindmarsh v. Charlton,5° 
in which the prediction of Judge Redfield 
was not fulfilled. The facts were somewhat 
similar to those in Moore v. King. The wit- 
ness had subscribed the will in the presence 
of the testator, but in the absence of the 
other witness. In signing his name, he omit- 
ted to cross the letter ‘‘T,’’ the initial of his 
first name being ‘‘F,’’ and upon the arrival 
of the other witness, in his presence and in 
the presence of the testator, he crossed the 
“*T,’’ and acknowledged the whole to be his 
signature. The House of Lords held that 
the two witnesses did not subscribe the will 
at the same time. The crossing of the ‘*T,’’ 
was an immaterial addition, and the acknowl- 
edgment had no effect. ‘‘For the security 
cf mankind,’’ said Lord Cranworth in de- 
livering his opinion, ‘‘the Legislature has 
thought fit to prescribe certain forms and 
rules which are necessary to be complied with, 
in order to authorize a distribution of prop- 
erty, different from that which the law would 
make, the legislature on these forms being 
complied with, putting into the hands of a 
testator power to dispose cf his property in a 
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way contrary to what would be the provision 
of the law.’’ ‘‘That there should be some 
rules to be acted upon, no one can doubt;’’ 
which ‘‘being established, this house cannot 
listen to suggestions of minute differences 
which would not meet the ordinary apprehen- 
sions of mankind, and which would neces- 
sarily lead to great discussion and litigation.’’ 
“The ackaowledgment of his signature by 
the testator is sufficient,54 but a witness 
stands in a different position.’’ 

A curious case has just been decided by the 
Supreme Court of Massachusetts.52 The 
testator having received a severe injury was 
lying upon his bed unable to move. His 
sight was unimpaired, but he could only look 
upward, and was incapable of observing what 
took place at his side. The codicil was at- 
tested and subscribed by the three witnesses 
at a table at the side of the bed, about 
four feet from his head. The will was 
subssribed at a table about nine feet 
distant from the testator in an adjoining 
room. The door was open, and the table was 
in the line of vision of the testator, if Le had 
been able to lovk,and the witnesses were within 
his hearing. The testator could hear all that 
was said and knew all that was being done. 
Afier the witnesses had subscribed their 
names the will was handed to the testator; 
he read their names as signed, and said he 
was glad it was done. The court held that 
the attestation of both the will and codicil 
took place in the presence of the testator, 
and upheld the will. In delivering the opinion 
of the court, Morton, C. J. said, in answer 
to objection of the contestants: ‘‘So nice 
and narrow a construction is not required by 
the letter and would defeat the spirit of our 
statute. It is true that it is stated in many 
cases that witnesses are not in the presence of 
a testator unless they are within his sight; 
but these statements are made with reference 
to testators who can see. As most men can 
see, vision is the usual and safest test of pres- 
ence, but it is not the only test. A man may 
take note of presence by the other senses, as 
hearing and touch. Certainly, if two men 


51 In New Jersey, under a statute which provides 
that the will ‘‘shall be signed by the testator in the 
presence of the subscribing witnesses,’’ an acknowl- 
edgment of his signature is insuflicient. Den y. Mil- 
ton, 7 Halst. 70; Combs ¥. Jelly, 2 Gr. Ch., 625; 
Mickle v. Mitlack, 2 Harrison, 86. 

52 Riggs v. Riggs, 16 Rep., 461. 





are in the same room talking together, they 
are in each other’s presence. If two men in 
the same room are conversing together, and 
either or both close or bandage their eyes, 
they do not cease to be in each other’s pres- 
ence. It would be against the spirit of our 
statute to hold that. because a man is blind, 
or obliged to keep his eyes bandaged or be- 
cause he is by an injury prevented fcom using 
his sight, he is deprived of a right to make a 
will.”’ ‘The witnesses must subscribe in his 
presence ;’ but where he has lost or cannot 
use his sense of sight; if his mind or hear- 
ing is not affected ; if he is sensible of what is 
being done; if the witnesses subscribe in the 
same room or in such close proximity as toe 
be within the line of vision of one who in his 
position could see, and within his hearing, 
they subscribe in his presence and the will is 
valid.’’ 


St. Louis, Mo. ELisHaA GREENHOOD. 


THE ‘‘TWO-THIRDS RULE.”’ 





The current of judicial decision has, of late, 
set rather strongly in favor of reducing the 
liabilities of trustees. This is, no doubt, 
mainly due to the common sense view so often 
expressed by the late Master of Rolls, that 
the result of fixing a trustee with responsi- 
bilities such as the older jadges sought to lay 
on him would be to prevent substantial per- 
sons fcom accepting the oflice of trustee. 
That lamented judge said in Jn re Speight! 
**It seems to m> that on general principles 
a trustee ought to conduct the business of 
the trust in the same manner that an ordin- 
arily prudent man of buziness would con- 
duct his own, and that beyond that, there 
is no liability or obligation on the trustee. 
In other words, a trustee is not bound, 
because he is a trustee, to conduct his busi- 
nes3 in other than the ordinary and usual 
way in which similar business is conduct- 
ed by mankind in transactions of their 
own. It never could be reasonable to make 
a trustee adopt further and better precau- 
tions than an ordinary prudent man of busi- | 
ness would adopt, or to conduct the business 
in any other way. If it were otherwise, no 
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one would be a trustee at all. He is not 
paid for it. He says, ‘I take all reasonable 
precautions, and all the precautions which 
are deemed reasonable by prudent men of 
business, and beyond that I am not required 
to go.’ It is obvious that, if this is to be 
taken as the principle for the future, many 
of the rales which grew up during the time in 
which the Court of Chancery persisted in re- 
garding the trustee as an insurer of the prop- 
erty cf his cestui que trust will have to be 
greatly modified. We do not propose, how- 
ever, to consider to-day the extent to which 
this will have to be done, but to draw atten- 
tion to a remarkable instance of a rule which 
probably owed its origin to a suggestion based 
on the very principle laid down by the late 
Master of Rolls, and yet has been subse- 
quently supposed to be a hard and fast rule.”’ 

The real author of the so-called two-thirds 
rule, under which a trustee can only advance 
to two-thirds the value of land, was Lord 
Romilly; but it is easy to see that it was 
originally based on a misapprehension of a 
remark made by Lord Cottenham. The lat- 
ter learned judge, when Master of the Rolls, 
had to consider, in Stickney v. Sewell? the 
ease of an executor who lent part of the 
testator’s estate on a security which proved 
insufficient. He said: ‘‘To advance two- 
thirds is admitted to be within the rule of 
ordinary prudence ; but that is with reference 
to property of a permanent value, as freehold 
land. The same rule does not apply to prop- 
erty in houses, which fluctuates in value, 
and is always deteriorating.’’ That is tosay, 
Lord Cottenham thought that an ordinary 
prudent man would at all events advance up 
two-thirds of the value of land. He did not 
say it would be imprudent to advance any more 
Lord Romilly, in Norris v. Wright * however, 
laid it down that ‘‘the ordinary rule in strict- 
ness is, that upon freebuld security you must 
not advance more than two thirds of the 
value.” He afterwards seems to have dis- 
eovered that there was no foundation of au- 
thority for this rule; for in Macleod v. An- 
nesley * he said :—‘‘I do not know that it has 
ever been distinctly laid down by authority, 
but it has been the general understanding of 
the profession, and the general practice of 

21 My. & Cr., 18. 
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the court in these cases, to consider that a 
trustee is not justified in advancing money 
on agricultural freeholds to the extent of 
more than two-thirds of the value; * * * 
and if a trustee were to lend trust-money to 
a greater extent he would hardly be con- 
sidered to have exercised a wise or safe dis- 
cretion.”’ In Ingle v. Partridge® he added 
the further rule that ‘‘ a trustee cannot with 
propriety lend trust money upon mortgage 
upon a valuation made by or on behalf of the 
mortgagor. If he does, and the valuer has 
bona fide valued the property at double its 
value, the trustee must take the consequences ; 
he ought to have employed a valuer on his 
own behalf to see to it.’’ 

In the recent case of In re Godfrey, God- 
frey v. Faulkner ® these rules have been de- 
cided to be not hard aud fast rules binding 
on the court. The facts of the case were 
shortly that trustees advanced trust-money 
on a mortgage of freehold lands with 
which they were well acquainted; they 
had no independent valuation made, and 
relied on the valuation made on the sale of 
property a short time previously, one of the 
trustees being a solicitor and one of the ven- 
dors of the property. The amount advanced 
exceeded two-thirds of the estimated value of 
the property. Owing to the agricultural de- 
pression, the mortgagor became insolvent, 
and the property, having depreciated in val- 
ue, became an insufficient security. The 
cestui que trust brought an action against one 
of the trustees and the executors of the other 
trustee for a declaration that they were liable 
to make good to the plaintiff the amount lent 
on the mortgage. Vice-Chancellor Bacon 
dismissed the action. He said: ‘‘It is the 
duty of a trustee, in administering the trusts 
of a will, to deal with trust property exactly 
as any prudent man would deal with his own 
property. But the words in which the rule is 
expressed must not be strained beyond their 
meaning. Prudent business men in their 
dealings incur risk. So that, not intending, 
so far as I am concerned, to relax the strict 
meaning of the rule I have referred to, I con- 
sider that that rule is the only one I have to 
attend to in this ease.’’ This seems to be a 
throwing overboard of the so-called two-thirds 
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rule, and the rule as to independent valua- 
tions; and the learned judge subsequently 
remarked: ‘‘Itis said that the amount ad- 
vanced was more than two-thirds of the esti- 
mated value of the security; and then, it is 
said, the ‘two-thirds’ rule has been departed 
from. But the two-thirds rule has never been 
applied with mathematical exactness when 
the amount has been exceeded by such a pro- 
portion as £300 or £500 bears to the sum ad- 
‘vanced in this case. The test has always 
been, is this what a prudent man of the world 
would have done with his money ?’’ 

This appears to us, if we may humbly say 
so, to be sound common-sense; and it is es- 
pecially gratifying to find these opinions pro- 
ceeding from the very Vice-Chancellor who, 
in Speight v. Gaunt, was referred to by the 
late Master of the Rolls in the following 
terms: ‘‘My view has always been this, that 
where you have an honest trustee, fairly 
anxious to perform his duty, and to do as he 
thinks best for the estate, you are not to 
strain the law against him—to make him lia- 
ble for that which he has done, and which he 
believes is right, in the execution of his duty 
—unless you have a plain case made against 
him. In other words, you are not to exercise 
your ingenuity, which it appears to me the 
Vice-Chancellor has done, for the purpose of 
finding reasons for fixing a trustee with lia- 
bility; but you are rather to avoid all such 
hypercriticism of documents and acts, and to 
give the trustee the benefit of any doubt, or 
any ambiguity, which may appear in the doc- 
ument, so as to relieve him from the liability 
which it is sought to fix him with.’’—Solic- 
stor’s Journal. 








DIVORCE—EFFECT OF CONDONATION,. 





CUMMING v. CUMMING. 





Supreme Judicial Court of ‘Massachusetts, Sep- 
tember Term, 1883. 


Where the libellant had herself committed adultery 
six years prior to the offense complained of by her, 
and the libelee, at the time, with full knowledge of 
the facts, condoned her offense, such crime affords no 
defense to the present libel. 


Sohier & Welch, for the libellant; J. P. Tread- 
ewell and EZ. P. Usher, for the libellee. 





ALLEN, J., delivered the opinion of the court: 

No testimony was taken at the trial in support 
of the libellee’s offer to prove that the libellant had 
committed adultery and confessed the same to 
him, but, for the purpose of determining this case, 
it must be assumed that he could have proved the 
facts which he offered to prove; and the question 
thus presented for decision is, whether a married 
woman, who has committed adultery and confessed 
it to her husband and been expressly forgiven by 
him, and who has lived with him for six years 
thereafter, is debarred from maintaining a libel 
for a divorce on the ground of his adultery com- 
mitted after such a period of cohabitation. 
There is no statute upon this subject in this 
Commonwealth and no binding authority by 
way of precedent; and the question is, there- 
fore, anew one here. We are met at the outset 
with the preliminary question whether the court 
should lay down a general rule of law applicable 
to all cases, or determine each case as it arises 
upon its own merits. We are more inclined to 
deal with the question as one of principle, and to 
seek for the general rule by which this case and 
other cases presenting similar facts should be 
governed. It is to be observed that sucha condo- 
nation as that which is included in the offer of 
proof and the facts stated in the present case was 
as complete and perfect as could ever exist. It is 
to be assumed in our consideration of the question 
that there was an express confession of adultery 
and an express forgiveness, followed by a volun- 
tary cohabitation for a number of years. The ef- 
fect of cohabitation as a condonation may be sup- 
posed to be less stringent upon a wife than upon 
a husband, for the reason that she may be more 
under martial authority, sub potestate, and more 
destitute of advice and assistance. And it has ac- 
cordingly been considered that the force of con- 
donation, asa bar to proceedings for a divorce, 
varies according to the circumstances. Beeby v. 
Beeby, 1 Hagg., 789. In the case before us, the 
condonation was on the part of the husband, and 
nothing appears in the offer of proof to show 
that there was anything to mislead him in any 
way, or any misapprehension on his part, or any- 
thing to prevent him from leaving his wife at 
once upon the discovery of her offence, or that 
there has been any subsequent misconduct on her 
part, or violation ef the implied condition upon 
which a condonation rests. It is further to be ob- 
served that recrimination, as a bar to a divorce, 
is not limited to a charge of the same nature as 
that alleged in the libel. Handy v. Handy, 124 
Mass. 394, and cases cited; Drummond v. Drum- 
mond, 2 Am. & Tr. 268. The whole ground of 
condonation goes upon the ground that there is 
in law no such thing as an unpardonable offense 
against the marriage relation. Even adultery is 
not universally found to be unpardonable in act- 
ual experience, and it should not be deemed to be 
so inlaw. It is an offense which may, at the op- 
tion of the injured party, serve as the ground for 
a divorce; or it may be overlooked and forgiven . 
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The course to be pursued is a matter to be deter- 
mined when the facts become known. The ques- 
tion then presents itself. The cpportunity is af- 
forded for a separation, for an escape from the 
marriage relation with its duties and burdens and 
indignities, and it may be its oppressions and cru- 
elties; and there is also the chance, the possibility, 
of some degree of comfort and happiness from a 
- united family and of various advantages spring- 
ing from acontinued reunion. Various motives 
may prompt the injured party to endure the sense 
of wrong and to condone the offence. But what- 
ever the motive, if one is under no stress of cir- 
cumstances, but is free to act in either way, and 
who has a full understanding of all the facts, de- 
liberately and freely elects to condone the offence 
and to take the real or supposed advantages which 
are expected to arise therefrom, it is better to 
hold, as a general rule, that the day for legal com- 
plaint has passed, and that the mouth of the injured 
party ought thereafter to be sealed as to that par - 
ticular offence, unless a similar offence is repeated 
inthe future. To hold otherwise would operate to 
some extent as an encouragement or license 
to the condoning party to commit offences 
against the marriage relation, and would also tend 
to give a constant sense of inequality between the 
parties in respect to their legal rights. All con- 
donation is in a sense conditional; that is, there 
is an implied condition that the same offence shall 
not be repeated. It is not, however, attended with 
the further condition thatthe offender shall be 
disqualified from thereafter alleging any ground 
of complaint for subsequent misconduct against 
the condoning party. No such inequality should 
be established by an arbitrary rule of law applica- 
ble to all cases. Condonation restores equality 
before the law. 

| We have not overlooked the consideration that 
an original adultery by a libellant may have had 
the effect to weaken the sense of the obligation of 
the marriage contract on the part of the libellee, 
and that for this reason a divorce under such cir- 
cumstances ought to be refused. This considera- 
tion is of weight, and would deserve especial 
attention, if judicial discretion were to be exer- 
cised in determining a case; but it is not suffi- 
cient to overcome the controlling reasons in favor 
of the establishment of a general rule to the con- 
trary. For these reasons, we are of opinion that, 
even if the libellee could have succeeded in es- 
tablishing by proof the facts stated in his offer, 
they would have constituted no defense; and 
that, therefore, there was no occasion to go into 
the evidence and ascertain and determine the 
facts. 

Divorce to be granted. 








DIVORCE — CHANGE OF DOMICIL — RES- 
IDENCE — GOVERNMENT OFFICIAL — 
WHAT AMOUN'S TO “ EXTREME CRU- 
ELTY.” 





CARPENTER v. CARPENTER. 


Supreme Court of Kansas, Nov. 9, 1883. 


1. The plaintiff was a lawyer; obtained a perma- 
nent and actual residence at Chanute, in Neosho 
County, Kansas; resided there for several years; and 
was then appointed Collector of Internal Revenue of 
the United States for the District of Kansas. The of- 
fice of such collector was required to be held at the 
City of Leavenworth, Leavenworth County, Kansas, 
and the duties of the office required the plaintiff’s 
presence in Leavenworth City nearly all the time. 
The plaintiff went to Leavenworth and remained there 
for about five years, but at no time did he have any 
intention of changing his place of residence, but at all 
times considered Chanute his actual place of resi- 
dence, and continued to vote there and not at Leav- 
enworth, and intended to return to Chanute when- 
ever he should cease to hold his office. He was @ 
single man, and boarded at Leavenworth with a fam- 
ily for about three or four years. He was then mar- 
ried toa woman who had never resided in Kansas, 
but whose home was in Pittsburg, Pennsylvania. 
After his marriage, he and his wife boarded at Leav- 
enworth for about seven or eight months, when the 
plaintiff rented a furnished house in the City of Leay- 
enworth, and they kept house there for about seven 
weeks, when they separated and the wife went back 
to her former home in Pittsburg, Pennsylvania, and 
the plaintiff rented sleeping apartments in Leaven- 
worth and again commenced toboard. He continued 
to board at Leavenworth for about two months, when 
he commenced the present action in the district court 
of Neosho County, Kansas, to obtain a divorce from 
his wife on the ground of “‘extreme cruelty.” Held, 
that the district court of Neosho County had jurisdic- 
tion to hear and determine the case; that the plaintiff 
was at the time of the commencement of this action a 
‘*resident’’ or *‘an actual resident’’ of Neosho Coun- 
ty, Kansas, within the meaning of sections 54 and 640: 
of the Civil Code; that these sections contemplate the 
actual and permanent residence of a party, and not 
merely the temporary and official residence which a 
party may adopt during the time of his holding Fed- 
eral office. 


2. In the above-mentioned action, the trial court re- 
fused to submit the case to a jury for trial and tried 
the case itself. Held, that this was correct and 
was not, under the cireumstances of the case, any 
abuse of judicial discretion. 


8. It appears from the findings of the court and the 
evidence, that the defendant, the plaintiff’s wife, while 
they were residing in Leavenworth City, Kansas, 
among other wrongs, prepared and sent anonymous 
letters to a clerk in the office of her husband, falsely 
charging that a criminal intimacy existed between her 
husband and the wife of such clerk; and also prepared 
and sent anonymous letters to the editors of newspa- 
pers at Leavenworth, making similar charges, with 
the expectation that such charges would be published 
in the newpapers and be made public; and also pre- 
pared and exhibited to another clerk of her husband, 
another anonymous letter containing similar charges, 
Her husband was at the time a member of a church 
and professed to be an honest and faithful Christian, 
and had high aspirations for political preferment 
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These charges not only tended to wound his feelings 
and destroy his peace and happiness, and to impair his 
bodily health, but they were also naturally calculated 
to put his life in jeopardy; they were naturally calcu- 
lated, if the clerk believed they were tru2 and that a 
criminal intimacy existed between the plaintiff and 
the clerk’s wife, to cause the clerk to take vengeance 

n the plaintiff. Held, that this conduct on the part 
of the plaintiff’s wife constituted ‘*extreme cruelty’’ 
within the meaning of the statutes authorizing the 
granting of divorces on the ground of extreme cruel- 
ty; and further held, that any unjustifiable conduct 
or. the part of either the husband or the wife, which 
so grievously wounds the mental feelings of the other, 
or so utterly destroys the peace of mind of the other, 
as to seriously impair the bodily health or endanger 
the life of the other, or such as in any other manner 
endangers the life of the other, or such as utterly de- 
stroys the legitimate ends and objects of matrimony, 
constitutes *‘extreme cruelty’? under the statute, al- 
though no physical or personal violence may be in- 
flicted or even threatened. 


Error from Neosho County. 

E. Stillings, L. Stillwell and Wm. C. Hook, for 
plaintiff in error; Hutchings ¢& Denison, Lucien 
Baker and John R. Goodin, for defendant in error. 


VALENTINE, J., delivered the opinion of the 
court: 

This wasan action brought by John C. Car- 
penter against Eliza D. Carpenter, his wife, in the 
district court of Neosho County, Kansas, to ob- 
tain a divorce on the ground of ‘‘extreme cruelty.” 
The case was tried by the court withouta jury, 
and the court found in favor of the plaintiff and 
against the defendant, and granted the divorce 
prayed for. The judgment was rendered April 16, 
1883. To obtain a reversal of this judgment, the 
defendant, as plaintiff in error now brings the case 
to this court. The first alleged ground for rever- 
sal is that the district court had no jurisdiction of 
the subject matter of the action; and this conten- 
tion is predicated upon the provisions of section 
54 and 610 of the Civil Code. The substance of 
these sections is that the action for divorce is a 
local action, and can be brought only in the 
county of which the plaintiff is ‘‘a resident’’ or 
‘an actual resident”’ at the time of filing the pe- 
tition. The facts with reference to this subject, as 
found by the court below, are as follows: 

“2, That plaintiff is a lawyer by profession, has 
heretofore, but not since the — day of March, 
1878, been engaged in the practice thereof; that 
at or about that time he was appointed to, and 
accepted the office of Internal Revenue Collector 
of the United States for the district of Kansas; 
that at the time of such appointment he was prac- 
ticing law, and had his library, office, sleeping 
apartments, and washing done in Neosho county, 
Kansas; that he was the owner and in possession 
of both real and personal property located in the 
City of Chanute, in said county, which city was 
at the time of his said appointment, within the 
geographical limits of Neosho County; that the 
plaintiff has ever since his said appointment voted 
in the said County of Neosho, and at no other 





place; that he has claimed Neosho County as bis 
residence for more than ten years last past and 
now Claims said county as his residence, and that 
he intenied to return to said City of Chanute in 
said county, where his professional library and 
office have for years past been, just as soon as his 
official term of office should expire, and again re- 
sume the practice of the law; that the principal 
office to which the plaintiff was appointed and 
which he accepted in 1878 is kept and maintained 
in the City and County of Leavenworth in said 
State, by order of the government of the United 
States; that the same has been kept and main- 
tained in said City and County of Leavenworth by 
reason of such order; that the plaintiff in the dis- 
charge of his official duties has been compelled to 
spend his time chiefly in said City of Leaven- 
worth; that at the time of the commencement of 
this action he was occupying private sleeping 
apartments.in said City of Leavenworth, and when 
not engaged in official or other business at other 
places, he boarded at some public house in said 
city; that the internal revenue district of the 
United States for the State of Kansas for which 
the plaintiff was appointed Collector comprised 
the whole State of Kansas.”’ 

From the foregoing facts the court deduced the 
following conclusion of law: 

' “2, That plaintiff for more than one year next 
preceding the filing of his petition herein was and 
now is a resident of the County of Neosho and the 
State of Kansus.”’ 

The court also found that for more than sixteen 
years last past the plaintiff has been an actual 
resident in good faith of the State of Kansas. Said 
sections 54 and 610 read as follows: 

“See. 54. An action for a divorce may be 
brought in the county in which the plaintiff is an 
actual resident at the time of filing the petition.” 

“Sec. 640. The plaintiff in an action for di- 
vorce must have been an actual resident in good 
faith of the state, for one year next preceding the 
filing of the petition, and a resident of the county 
in which the actioa is brought at the time the 
petition is filed.”’ 

We think the foregoing facts as found by the 
court below are sustained by evidence. There is 
also one or two other facts which we might state 
inthis connection: About November 1, 1882, the 
plaintiff, Carpenter, rented a furnished house in 
the City of Leavenworth, and from November 9, 
1882, up to December 29, 1882 he with his wife and 
one or more servant, residing in such house and 
kept house. But his law library, with some other 
property, has all the time remained at Chanute. 
The plaintiff in error, defen lant below, first made 
her objections to the jurisdiction of the trial court 
by inserting such objections in her answer to the 
plaintiff's petition, which she filed -in answer to 
merits of the action. For this reason, the defen- 
dant in error, plaintiff below, claims that the de- 
fendant below waived all objection tothe juris- 
diction of the court, and cited Meixellv. Kirkpat- 
rick, 29 Kas. 679, 683 and cases therecited. Th 
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defendant in error claims that the objection to the 
jurisdiction should have been made, if madeat 
all, before any general appearance in the case was 
made, and before answering to the merits. On 
the other hand, the plaintiffin error, defendant 
below, claims that an objection to the jurisdiction 
of the court may be made at any time. (Civil 
Code Sec. 91.) Assuming that the plaintiff in er- 
ror is correct upon this proposition, but not intend- 
ing to express any opinion thereon, we must say 
that we think that the decision of the court below 
upon the question of jurisdition was, nevertheless, 
correct. Mr. Carpenter’s permanent and actual 
residence was in Neosho County, while his tem- 
porary and transient residence was in Leaven- 
worth County. He was simply a sojourner inthe 
city of Leavenworth during the continuance of his 
term of office; and he never intended or expected 
to make that place his permanent home, but always 
intended and expected to return to Chanute in 
Neosho County, when his term of office expired; 
and always intended and expected to continue to 
make that plaee his permanent home, his 
permanent abiding place; and his wife the 
defendant below understood that as wellas he 
did; for in her letter to him, written Jan- 
uary 11,1883, after their separation, she says: 
‘*My position in P— — (Pittsburg, Pa.) as the 
daughter of C. H. Armstrong, in a large city, and 
among my old friends, was better than on a salary, 
in agovernment office in a small town, and the 
possibility of losing it at any time and settling 
in Chanute. * * * Ishould have been just as 
happy in tworooms in Chanute as in forty rooms 
in Topeka, if you had been kind and affectionate 
towards me and showed me you liked te be with 
me.”’ 

Carpenter obtained an absolute residence at 
Chanute. He left it temporarily to take posses- 
sion of a federal office, the duties of which required 
his presence in Leavenworth. He boarded fora 
time in Leaveaworth County. He married a wife 
who had never resided in any part of the State of 
Kansas. They then boarded for a time in Leaven- 
worth, but afterward rented a furnished house and 
kept house for about seven weeks in Leavenworth; 
but Carpenter at all times considered Neosho 
County as his permanent home and abiding place. 
Now, we think that this permanent and absolute 
home of Carpenter’s in Neosho County, and not 
his temporary and official home in Leavenworth 
County, was his residence or actual residence, 
within the meaning of the divorce statutes. See 
Bishop on Marriage and Divorce, sections 210 to 
214; Wharton on the Conflict of Laws, sections 50 
to 56. The words ‘“‘resident”’ and ‘‘actual resi- 
dent’? as used in the divorce statutes, we think 
contemplate a residence and an actual residence, 
with substantially the same attributes as are in- 
tended when the word ‘‘domicile”’ is used. And 
we do not think that it makes any difference that 
the word “‘residence’’ sometimes or in some other 
statute, may mean something else. It may be 


that for the purpose of serving a summons, the - 





words ‘“‘usual place of residence’’ should be held 
to mean the place where the defendant is in fact 
residing for the time being; though contra see 
Love v. Cherry, 24 [a., 204. But we do not think 
that the words ‘‘resident’’ or ‘‘actual resident’’ as 
used in the divorce statutes, can have in comtem- 
plation any such kind of residence. In the divorce 
statutes, we think these words have in contempla- 
tion a residence of a more permanent and fixed 
character. But counsel for plaintiff in error de- 
sires to make a distinction between official homes 
where the offices with which they are connected 
have a fixed and definite term, and official homes 
where the offices with which they are connected 
are held simply during the pleasure of the ap- 
pointing power, as the office of Collector of in- 
ternal revenue is. But we do not see any good 
reason for making any such distinction, and the 
great weight of authority we think is against any 
such distinction. Butif any distinction is to be 
made, should it not be made in favor of the plaint- 
iff below, and not against him? We would think 
that a person who is liable to be deprived of his 
office at any time would be less likely to desire to 
change his place of residence and to obtain a new 
and fixed residence at the place of his official 
home, than a person who knew his'tenure of of- 
fice was fixed and seti'ed for some definite period 
of time. Ministers abroad often have residences 
in foreign countries without becoming foreigners 
or losing their residence or citizenship in the 
States from which they were appointed. And we 
would suppose that if the present revenue district 
were to include western Missouri, and if the Col- 
lector were required to.hold his office in Kansas 
City, Missouri, the mere fact of his holding his 
office in Kansas City,and temporaryily residing 
there, would not make him a resident of Missouri 
and a non-resident of Kansas, 

The next alleged ground for reversal is that the 
court below erred in refusing to submit the case to 
a jury, and in trying the case itself. Now, there 
was certainly noerror in this; for under the 
statutes of Kansas this class of cases must ‘be 
tried by the court, subject to its power to order 
any issue or issues to be tried by a jury, or re- 
ferred, as provided in the Code.’’. Civil Code, 
secs. 265, 266, 267. And thereis nothingin the 
present case tending to show any abuse of judicial 
discretion with respect to this matter. The only 
question that was to be tried in this case was 
whether the plaintiff should be granted a divorce 
or not. He prayed for nothing else; and the de- 
fendant prayed for nothing except that ‘the 
plaintiff be noc divorced from her.” Itis true, as 
claimed by the plaintiff in error, defendant below, 
that the plaintiff and the judge of the trial court 
were once practicing lawyers of the same judicial 
district, though not of the same county, one of 
them living in Allen County and the other in 
Neosho County; but neither of them had, at the 
time of the trial, been a practicing lawyer for 
several years, one of them having been judge of 

he district court for about eight years, and the 
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other United States Collector of Internal Revenue 
for about five years. But how can the fact that 
the judge was once a practicing lawyer of the 
same judicial district with the plaintiff, disqualify 
the judge from hearing the case? Foraconstruc- 
tion of the Civil Code with reference to the right 
of a party fo a trial by jury, see City of Emporia 
v. Soden, 25 Kas., 588; Hixon v. George, 18 Kas., 
252, 256; Carlin v. Donegan, 15 Kas., 495. “* * 

It is also claimed that the findings of the court 
below with respect to the conduct of the parties, 
and other matters, are not sustained by sufficient 
evidence, The fiadings of the court below are as 
follows: ‘That plaintiff and defendant were mar- 
ried in the City of Pittsburg in the state of Penn- 
sylvania on the second day of March, A. D. 1882. 


(The second finding has already been given.) | 


That the plaintiff conducted himself toward the 
defendant as a kind, faithful affectionate husband 
from their marriage until their separation. That 
during the month of December, 1882. the defen- 
dant made, composed and sent through the post 
office of said City of Leavenworth certain anony- 
mous communications concerning her husband, 
the plaintiff, accusing and charging him with being 
guilty of adultery and other wrongs with the wife 
of one of the employes of his office; that for the 
purpose of having it made publicly believed that 
the plaintiff was guilty of such crimes and wrongs, 
she sent one of such communications for 
the purpose of publication therein to each 


of the two leading newspapers, viz: The 
** Leavenworth Daily Standard’ and _ the 
* Leavenworth Daily Times;’’ that two of 


such communications were sent to the said 
employe in said office of plaintiff, and that one 
addressed to herself, the defendant, was sent to 
plaintiff’s office, and there intercepted by him. 
That defendant knew that the charges made in said 
communications were wholly false, untrue and 
without foundation; that she did not believe said 
charges to be true and had no reason to so believe; 
that the said communications were made, compos- 
ed and sent, for the purpose among others, of de- 
stroying the friendship which has for a long time 
existed between the plaintiff and the family of said 
employe, caused by numerous acts of kindness by 
the latter toward the former during a severe illness 
and which was brought to the knowledge of defen- 
dant before marriage with plaintiff, and that there 
had been no illicit or criminal intercourse between 
the said plaintiff and the wife of said employe. 
That on account of the acts of the said defendant 
and the publicity given thereto by her own con- 
duct, the plaintiff became broken and severely in- 
jured in health, depressed in spirits and sorely 
troubled and injuredin mind and body. That the 
plaintiff becoming satisfied that the defendant was 
was the author ef the anonymous communications 
referred to in the 4th finding of facts herein, did 
on Deeember 27, 1882 accuse the defen- 
dant of composing and sending the same, and 
thereupon it was mutually agreed between plain- 
tiff and defendant to separate, that they could not 





live together any longer and plaintiff and de- 
fendant then and there aggreed upon a settle- 
ment and division of all property between them, 
and settled such matters, the defendant execu- 
ting deeds to plaintiff’s real estate and the plain- 
tiff executing a power of attorney for the defend- 
ant, thereby enabling the defendant to control 
her own property; and afterwards, and on 
December 29, A. D. 1882 the defendant left 
Leavenworth, Kansas, for Pittsburg, Pennsylvania 
and the plaintiff and the defendant have not lived 
together as husband and wife since said 
December 29, A. D. 1882. That by reason of the 
conduct of the defendant as herein-before found, 
the affections of the parties have become aliena- 
ted, their happiness destroyed and the legitimate 
ends of matrimony have not and cannot be 
reached and realized. That all and singular the 
several matters and things in the plaintiff’s pe- 
tition ave-red to and concerning the defendant 
are and wereat the commencement of this suit, 
true. 

As conclusions of law the court finds: 1. That 
for more than sixteen years last past plaintiff has 
been an actual resident in good faith in the State 
of Kansas. 2. That plaintifffor more than one 
year next preceding the filing of his petition 
herein, was and nowis a resident of the County of 
Neosho and the State of Kansas. 3. That plaintiff 
is entitled to a divorce from the defendant on ac- 
count of her faults and aggressions in that the de- 
fendant was guilty of extreme cruelty towards the 
plaintiff, as alleged in his petition.” 

We think the findings of fact as made by the 
court below are only sustained by sufficient evi- 
dence to preclude their being set aside in this 
court, (Gibbs v. Gibbs, 1S Kas., 419.) but they are 
sustained by an unquestionable preponderance o 
the evidence. We think there was abundant evi- 
dence to prove “that plaintiff (below) conducted 
himself towards the defendant as a kind, faithful 
and affectionate husbard,’’ from their marriage 
until their separation, and that the plaintiff below 
did not form any intention to separate from his 
wife uutil after he had good reason to believe that 
she was the author of the anonymous letters men- 
tioned in the foregoing findings of fact; and we 
also think there was an abundance of evidence to 
prove that the defendant below was the author of 
said anonymous letters; and that she did not con- 
duct herself toward the plaintiff below as a kind, 
faithful and affectionate wife. And we do not 
think that it is material what her purpose was, in 
fact, when she originated and prepared and sent 
those anonymous letters as found by the court be- 
low. Her object in sending them was not dis- 
closed at the time to any one, but the object could 
not have been a good one, and could not under 
any circumstances be justifiable. A portion of the 
evidence tended to show that she prepared and 
sent them for the purpose of destroying the friend- 
ship that existed between her husband and the 
Mitchell family; but even if this were the object, 
it would be wholly unjustifiable. We must decide 
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the case, however, upon the theory that her object 
in preparing and sending these anonymous letters 
was just what would be the natural and probable 
result of preparing and sending such letters. We 
must decide the case upon the theory that she in- 
tended the natural and probable consequences of 
her own act. We think all the material facts as 
found by the court below are amply sustained by 
the evidence. * * * * * 
The next question to be considered is 
whether the facts as found by the trial court 
and as proved on the trial, constitute extreme 
cruelty on the part of the defendant below toward 
the plaintiff bzlow. We think they do. In the 
first place, the evidence shows that the plaintiff, 
prior to his marriage and since, has been a man of 
some pretensions as to character, integrity and 
ability. He was (and we suppose still is) a mem- 
ber of the Methodist Episcopal Church, and pro- 
fessed to be an honest and faithful Christian; and 
he had high aspirations for political preferment. 
He was then holding the office of Collector of In- 
ternal Revenue for the district of Kansas, and had 
twice before been a candidate fur the office of 
Governor of the State, though he was defeated in 
his own party for the nomination. In November 
and December, 1882, his wife kepta diary, in 
which she recorded many things derogatory to his 
character, and cruelly unjust to him. She sought 
for scandal affecting his moral standing; and, 
then, to humilitate him in his ownestimation and 
to disgrace him in the opinion of all good people, 
sert-cruel anonymons letters to editors of news- 
papers, known by her to be personal or political 
enemies of his, with the expectation that these 
editors would publicly accuse him in their journals 
of immoral conduct, of which she herself did not 
believe him guilty, and of which she had no good 
reason to even suspect that he was guilty. She 
also sent to one of the clerks in his office similar 
anonymous letters falsely charging her husband 
with criminal intimacy with the wife of such clerk. 
Also, in the absence of her husband she invited 
another clerk in his office toa secret interview 
with herself, and there poured forth her grievances 
and exhibited to such clerk another of such anony- 
mous letters, obscene in its character and con- 
taining similar false charges against her husband. 
And, after their separation, she wrote to her hus- 
band an insulting letter, falsely charging him with 
meanness and gross misconduct unbecoming a 
gentleman; and, finally, filed an answer in this 
case falsely accusing him of many things which 
she at no time believed and at no time even at- 
tempted to prove. The legal question that arises 
upon these facts is whether they constitute ‘‘ex- 
treme cruelty’’ or not, within the meaning of the 
divorce statute. It was formerly thought that to 
constitute extreme cruelty, such as would author- 
ize the granting of a divorce, physical violence 
was necessary; but the modern and better cases 
have repudiated this doctrine as taking too low 
and sensual a view of the marriage relation; and 
it is now very generally held that any unjustifia- 





ble conduct on the part of either the husband or 
wife, which so grievously wounds the mental 
feelings of the ether, or such asin any other man- 
ner endangers the life of the other, or so utterly 
destroys the peace of mind of the other as to seri- 
ously impair the bodily health or endanger the 
life of the other, or such as utterly destroys the 
legitimate ends and objects of matrimony, con- 
stitutes ‘*extreme cruelty’’ under the statutes, al- 
though no physical or personal violence may be 
inflicted or even threatened. Gibbs v. Gibbs, 1S 
Kan. 419; Bennett v. Bennett, 24 Mich. 482; 
Goodman v. Goodman, 26 Mich. 417; Palmer v. 
Palmer, 45 Mich. 151; Whitmore v. Whitmore, 49 
Mich. 417; Caruthers v. Caruthers, 13 Ia. 266; 
Wheeler v. Wheeler, 53 Ia. 511; Powelson v. 
Powelson, 22 Cal. 358, 361; Smith v. Smith, 8 
Oregon, 100; Kennedy v. Kennedy, 73.N. Y. 3693 
Latham v. Latham, 30 Gratt. (Va.) 307; Black v. 
Black, 30 N. J. Eq. 215, 221; Cook v. Cook, 3 
Stock. (N. J.) 195; Beyer v. Beyer, 50 Wis. 254; 
May v. May, 62 Pa. Ss. 206; Beebe v. Beebe, 10 
Ia. 133. 

None of the foregoing cases are precisely like 
the present case, but many of them sustain the 
principle above enunciated; and, taken together, 
they clearly show the tendency of modern thought 
upon this subject. The tendency of modern 
thought is to elevate the marriage relation and 
place it upon a higher plane, and to consi‘er it 
as a mental and spiritual relation, as well as a 
physical relation. Ia the present case, the con- 
duct on the part of the defendant below was not 
only such as would tend to wound the feelings of 
the plaintiff below, and to destroy his peace and 
happiness, and to impair his bodily health, but it 
was also such as would tend to put his life in 
danger. The legitimate result of the conduct on 
the part of the defendant below in sending the 
anonymous letters to Co]. Carpenter’s clerk, Mr. 
J. N. Mitchell, and in endeavoring in other ways 
to give currency to the charges that a criminal 
intimacy existed between Col. Carpenter and the 
clerk’s wife, would naturally be, to cause the 
clerk, if he believed the insinuations of criminal 
intimacy between Col. Carpenter and his wife, to 


take the utmost vengeance upon Col. Carpenter. - 


And the repetitions of these charges by sending 
anonymous letters to newspaper editors, with 
their intended publication in the.Leavenworth 
newspapers, was naturally calculated to induce 
the clerk to believe that the charges were true, 
and cause him to assault the supposed invader of 
his home and marital rights. Experience and ob- 
servation fully demonstrate that this is the natu- 
ral order of things. Mrs. Carpenter’s conduct 
was well calculated to put Col. Carpenter’s life in 
jeopardy. Such conduct would also naturally 
tend to destroy his reputation and influence as a 
politician and officer and to deprive him ot his 
office and means of subsistence, and to utterly de- 
stroy his happiness and peace of mind. And mental 
suffering may be much greater than physical suf- 
fering. And the treatment Col. Carpenter received 
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from his wife must have caused him intense suffer- 
ing,great anguish of mind and spirit, and inexpres- 
sible sorrow. According to his own testimony, 
his grief was literally overwhelming. It is our 
opinion, not only upon the authorities, but also 
as an independent proposition, that the conduct 
of Mrs. Carpenter toward her husband amounted 
to extreme cruelty within the meaning of the 
divorce statutes, and, therefore, that Col. Car- 
penter is entitled to the divorce prayed for in this 
action and granted to him by the court below. 
Of course, many of the wrengs committed by Mrs. 
Carpenter would not, if taken separately, amount 
to extreme cruelty or authorize the granting of a 
divorce. The recording of the false accusations 
in her diary would not; the sending of the irsult- 
ing letter to Col. Carpenter after their separation 
would not; or the filing of the answer in the pres- 
ent case, with its unjust charges, would not; but 
hese with all the other wrongs committed by her, 
when taken in the sggregate, do amount to ex- 
treme cruelty and are sufficient to authorize the 
granting of the divorce. Indeed, we think the 
sending of the anonymous letters to the clerk of 
Col. Carpenter, J. N. Mitchell, with her other acts 
naturally tending to induce Mitchell to believe 
that a criminal intimacy existed between Col. 
Carpenter and Mrs. Mitchell are of themselves 
sufficient to constitute extreme cruelty and to 
authorize the granting of the divorce; for these 
acts, as before stated, naturally tended among 
other thing to put Col. Carpenter’s life in jeop- 
ardy. 

The plaintiff in error, defendant below, com - 
plains that the court below erred in rendering 
judgment for costs; now, the court below imposed 
all the costs of the case upon the defendant 
in error, plaintiff below, except one-half of the 
stenographer’s fees and the costs made by the 
defendant below in taking certain depositions 
which were not used on the trial; and no judg- 
ment was rendered for these excepted costs. We 
do not ap the court below erred as against 
the plaintiff™m error, defendant below, with re- 
spect to costs. 

Perceiving no material error in this case, the 
judgment or the court below will be aflirmed. 
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1. COMMON CARRIERS—WHO ARE PASSENGERS— 
CONTRIBUTORY NEGLIGENCE—RISKS OF EM- 
PLOYMENT. 

1. Where the plaintiff was in the employ of the rail- 
road compaay, painting depots, bridges, tanks 
and switches along the line of the road and was 
transported over the road to discharge the duties 
of bis employment, in a small steam car, used 
only by the officers and employes of the railroad 
company, which car was propelled by steam and 
was something after the shape of a hand car, Held, 
That plaintiff was merely an employe of the rail- 
road company, riding upon the road in the steam 
hand-car in consequence of his employment, and 
as an employe, without paying any fare; therefore 
he was nota passenger within the true sense of 
that term, nor entitled to the rights of a passenger. 
2. Plaintiff offered evidence tending to prove that 
he was injured by a steam hand-car jumping from 
the track, caused by the carelessness of the com- 
pany in using defective wheels, in this, that the 
flanges of the wheels were not as deep as the wheels 
of other cars, and that the wheels were worn flat. 
It did not occur that the plaintiff rode upon the 
car under any special orders of the company, or 
made any report of the alleged defects to the com - 
pany, orto any of its officers, or that he had any 
promise or assurance of the company that it would 
remedy the defects in the wheels or provide new 
wheels, and before the injury complained of, the 
defects in the wheels (if any existed) were plain- 
ly visible, and he not only had full opportunity to 
acquire knowledge of the condition of the wheels, 
but must have known their condition. Held, 
Therefore, that even if the defects existed in the 
wheels, the company was not liable to the plaintiff 
because he must be held to have either voluntarily 
run the riskof being injured, or to have been 
guilty of contributory negligence. McQueen v. 
Central, etc. R. R. Co., 8. C. Kansas Nov. 20, 
1883, 


2. CONSTITUTIONAL LAW — EFFECT OF STATUTE 
PROHIBITING SALE OF LIQUORS UPON LICENSES 
ALREADY GRANTED— LIQUOR LICENSE NOT A 
CONTRACT. 

1. The adoption of a municipal ordinance prohibit- 
ing the sale of liquor, abrogates a license issued 
pursuant to an ordinance authorizing the issu- 
ance of it, which was in force when the license 
was granted. 2. Licenses to sell liquor are not 
contracts, but merely temporary permits to do 
what otherwise would be an offense, issued in the 
exercise of police powers, and subject to the di- 
rection of government, which may revoke them as 
it deems fit. 3. Whether, in a proper proceeding, 
the person licensed would be entitled to have re- 
funded to him a portion of the license paid, when 
such license is revoked, is not decided. Colum- 
bus v. Cotcomp, 8. C. Iowa, Oct. 17, 1883; 16 Ch. 
Leg. N., 68. 


8. CONTRACT—CONSIDERATION — FORBEARANCE TO 

PROSECUTE GROUNDLESS CLAIM. 

Forbearance to prosecute a groundless claim of a 
lien upon a vessel, is not a sufficient consideration 
for a promise to pay the amount of the debt. 
Durham v. Johnson, 8. C. Mass., September, 
1883. 


4, CRIMINAL LAW—PERJURY IN REGARD TO MAT- 
TERS OF Law. 
An indictment which charges the defendant with 
having falsely sworn that one bad not ‘‘unlaw- 
fully sold him intoxicating liquors,’’ is bad, be- 
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cause it merely alleges the false expression of an 
opinion of the law. Where a witness is not called 
as an expert, he can not be guilty of perjury, in 
giving an opinion upon a point of law, or con- 
cerning the legal consequences of an affirmed or 
disputed fact. State v. Henderson, 8. C. Ind., 
Oct. 11, 1883. 


5. CRIMINAL LAW—SALE OF INTOXICATING LIQUORS 
—LOCAL OPTION LAWS—BURDEN OF PROOF. 
Where defendant was charged with ‘‘unlawfully 

selling intoxicating liquors, without first having 
obtained a license therefor,’’ and he re- 
lies, as a defense, upon the adoption of local op- 
tion in his precinct, and that thereby the general 
law was abrogated: Held, the burden of showing 
that local option was legally adopted in the said 
precinct, was entirely upon the defendant. Don- 
aldson v. State, S. C. Tex., Nov. 7, 1888; 1 Tex. 
L. R., 262. 


6. DIVORCE—FRAUD UPON HUSBAND—PREGNANCY 

AT TIME OF MARRIAGE. 

In an action for dissolution and annulment of the 
marriage between plaintiff and defendant, on the 
ground that his consent thereto was obtained by 
the fraud of defendant: Held, that the pregnancy 
of the woman at the time of the marriage, in cases 
where the marriage had been consummated in ex- 
ecution of the contract, is not a fact going to the 
essence of the contract or affecting its essential 
purposes; that such pregnancy is not a perma- 
nent disability preventing the performance of 
marital duties; that the woman is under no legal 
obligation to disclose the fact, and, unless the 
man is misled and deceived on the subject by 
some artifice, misrepresentation or act of conceal- 
ment as to the woman’s condition, no fraud can 
be imputed to her whereby his consent 
to the contract has been obtained which 
would justify the court in declaring the contract 
void on that account. Barth v. Barth, 8.C. N. 
Y., Special Term, 1883; 11 Wash. L. R., 645. 


7. DIVORCE—**‘GROSS NEGLECT OF DUTY.’’ 

1. While, as a general rule, the duty of family sup- 
port rests upon the husband, yet when, by the 
joint labor and economy of husband and wife for 
years, a property has been accumulated, each has 
aright to have that property used for mainte- 
nance, and in weakness and feebleness of age, 
and when the husband is old and feeble, and the 
wife younger and comparatively stronger and vig- 
oreus, and by importunity, threats and promises, 
obtains from him the full possession and control 
of the property, the same being suflicient to fur- 
nish reasonable support for both, and then refuses 
to use any of such property for his support, and 
turns him out of their house to depend on the 
charity of friends, she is guilty of a gross neglect 
of duty. 2. When a wife trumps up a false charge 
of insanity against her husband, and by strategy 
secures his confinement in an insane asylum, and 
all for the sake of getting rid of his presence and 
the burden of his support, and to secure to her- 
self the full and sole use and enjoyment of the 
property the two have earned during their mar- 
ried life, she is guilty of gross neglect of duty 
within the scope of the statute concerning di- 
vorce. Osterhout v. Osterhout, S. C. Kan., Nov. 
20, 1883. 


8. EMINENT DOMAIN—TAKING OF LAND BY RAIL- 
ROAD COMPANY—ELEMENTS OF DAMAGES. 

The destruction of a spring on a farm—by a railroad 

company in constructing its road through the 





farm—may be considered in estimating damages 
for the land taken as right-of-way. Winkelman 
v. Railroad-Co., 8. C. Iowa, Oct. 17, 1883. 


9. EQUITY—CONTRACT—MISTAKE OF LAW—Mvu- 

TUAL MISTAKE—OFFER TO CORRECT ERROR, 

1. Where the istention of the parties toa written 
agreement is clearly understood by each, and by 
them acted upon from the time the instrument is 
executed, a discovery afterwards that the words 
of the instrument do not give the legal effect in- 
tended is not enough toinvalidate the contract. 
Such a mistake, where the intention is clearly un- 
derstood, is a mistake in the instrument under- 
taking to express the agreement, and not in the 
agreement itself. 2. That such an instrument as 
the one above described imperfectly expressed 
the agreement of the parties, cannot justly be con- 
sidered the exclusive fault of either party, since it 
was as much the duty of the one as of the other to 
have discovered the error before executing the 
contract; andif the party whose interest it is to 
have the mistake corrected does not accept the of- 
fer of the other party to correct it, he will be al- 
lowed no other equity inthe premises unless he 
prove some default on the part of the other party. 
Laver v. Dennett, U.S.S. C., Oct. 29, 1883. 3 
S.C. Rep. 73. 


10. EQUITY—INSURANCE-LIFE—FRAUD UPON IN- 

SURED—LACHES. 

Complainant filed his bill alleging that be con- 
tracted with agent of defendant for a policy of 
insurance on the ten year plan, but that by a fraud 
upon him the policy issued to him was one on the 
ordinary life plan, that for ten years he paid pre- 
miums on the policy without discovering the 
fraud, although it appeared that the character of 
the policy was plainly stated on its face, and 
finally discovering it he brought his bill to have 
morey paid returned to him. Held, that it ap- 
pearing that, by the use of ordinary diligence he 
could have discovered the mistake or fraud years 
ago, he is no* now entitled to the relief prayed. 
Massey v. Ins. Co.,8. C. Ga., Nov. 6, 1883. 


11. EQUITY-PLEADING — MULTIFARIOUSNESS — JU- 
RISDICTION OF COURTS OF EQUITY—FRAUD IN 
SALE OF STOCK—WAIVER—LACHES. 

1. Before a party can set up the defensg@ef multifari- 
ousness, he must be able to say thathe is brought 
as a defendant tothe record, with a large part of 
which, and of the case made by which, he has no 
connection whatever. The bill must contain sev- 
eral distinct and separate matters relating to indi- 
viduals with whom he has no concern. 2. But 
where there is a common liability and a common 
interest, the common liability being in the de- 
fendants and the common interest being in the 
plaintiffs, different grounds of property may be 
united in the same record. 3. The defense of multi- 
fariousness has never been favored by the courts 
on account of its tendency to protract litigation 
and to necessitate a multiplicity of suits; and the 
question is one in a large measure for the discre- 
tion of the court. 4. It matters not that the extent 
of the rights of each of the complainants, or the 
liability of each of the defendants, may not be the 
same. It is enough that they are brought into 
court upon a record and a case, with a large part 
of which they are connected, and that they are 
necessary parties to enable the complainants to 
obtain the full measure of the rights they seek, 
5. In order to determine whether a bill is multifa- 
rious, regard must be had to the stating part and 





XUM 


es 
Le 


n 
ry 
is 
ls 
l= 
t. 
i= 


or 


'ivo-v 


we we 





THE CENTRAL LAW JOURNAL. 457 








P 
a 


not to the prayer alone. 6, A court of equity is 
the proper forum to redress frauds, by which 
parties are induced to take stock in trading cor- 
porations or joint stock companies. 7. If the 
stockholder having notice of the facts enabling 
him to repudiate his contract on account of fraud- 
ulent representations, elected to treat is as valid, 
he could not afterwards refuse to be bound by it. 
Bank v. Bartlett, 8. C. Ga.. Nov. 6, 1883. 


12, FEDERAL COURTS—DEVICE TO ACQUIRE JURIS- 
DICTION. 
Pending an action ina court of the State of New 


York against acorporation established in that 
State, by a widow, acitizen of New Jersey, upon a 
policy of insurance on the life of her husband, the 
plaintiff assigned the policy to a citizen of New 
York in trust for her benefit, and was afterwards 
nonsuited by order of the court. Upona subse- 
quent petition by the trustee to another court of 
the State to be relieved of his trust, a citizen of 
New Jersey was at her request appointed trustee 
in hisstead. One object of this appointment was 
to enable a suit on the policy to be brought inthe 
Circuit Court of the United States, which was af- 
terwards brought accordingly. Held, that the suit 
should not be dismissed under the act of the third 
of March, 1875, ¢.137, seus. 1, 5. Ins. Co. v. 
Broughton, U.S. 8. C., Nov. 5., 1888. 38. C.R. 
99. 


13. GARNISHMENT—DEBTS OWING. 
The wages of a person employed to labor on a farm, 


at a stipulated price for six months, but who by 
the terms of his contract, can call at any time 
during his service, for such portion of his earn- 
ings as he may require, to supply his necessities, 
are not subject to garnishment. Prothro v. 
Grubbs, 8. C. Ga., Noy. 6, 1883. 


pairs. 2. Evidence that the defendant, some 
months after the accident put new oil-cloth upon 
the stairs, was not competent. Henkel v. Hurr, 
S.C. N. Y., General Term, 1883; 24 N. Y. Reg. 
1009. 


17. NATIONAL BANK—ULTRA VIRES—LOAN ON ITS 

STOCK. 

A national bank made a loan upona pledge of its 
own shares, and af!erwards sold the shares to ob- 
tain payment of the loan, which exceeded the 
amount realized from the shares. Held, that the 
owner of the shares could not recover from the 
bank, the amount realized from the sale of the 
shares onthe ground that the statute forbids a na- 
tional bank to take its own shares as security. 
Bank v. Zenia, U.S. 8. C., October Term, 1883; 
11 Wash. L. R. 644. 


18. NEGOTIABLE PAPER— AGREEMENT BETWEEN 
PRINCIPAL AND SURETY DOES NOT AFFECT 
PAYEE. 

1. Where a note is perfect on its face, and contains 
no indications that it is delivered in violation o 
an agreement, and itis taken in good faith for 
valuable consideration, the taker will not be af- 
fected by any agreement between the makers, one 
of whom is surety for the other. 2. The agree- 
ment of the principal in such a case, that he would 
not discount the note, until he procured the sig- 
nature of a co-surety, will not affect the rights of 
the taker. Whitcomb v. Miller,, S. C. Kans., Nov. 
1883. 


19. PARENT AND CHILD — ‘‘STEP-GRANDFATHER 
AND STEP-GRAND-DAUGHTER’’— RIGHT TO RE- 
COVER FOR SERVICES RENDERED. 

1. Where a step-grand-daughter, after her mar- 
riage, remains in the family of her step-grand- 
father as before, performing her share of the 


14. INSURANCE—FIRE—WAIVER OF BRANCH OF 
CONDITION—PAROL EVIDENCE. 
Parol evidence is not admissibie to show a waiver of 


ordinary labors of the household, and receives in 
return her maintenance, and the comfort and pro- 
tection of the family, the law will not imply a 
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other insurance, which existed.. the time the 
policy was issued, by showinga know ft 
such other insurance by the company at that time. 
Batcheloer v. Ins. Go., 8. C. Mass., Sept. 3, 1883. 


15. INSURANCE—LIFE—SUICIDE—INSANITY. 
A self-killing by an insane person, understanding 


the physical nature and consequences of his act, 
but not its moral aspect, is nota death by suicide, 
within the meaning of a condition ina policy of 
insurance upon his life, that the policy shall be 
void in case he shall die by suicide, or by the hands 
of justice, or in consequence of a duel, or of 
the violation ofany law. Ins. Co. v. Broughton, 
U. 8.8. C., Nov. 5, 1883. 3Sup.C. R., 99. 


16. LANDLORD AND TENANT—NEGLIGENCE--LIA- 


BILITY OF LANDLORD—RIGHTS OF VISITORS—EVI- 

DENCE. 

1. Where several tenants use in common, a hall and 
the several staircases therein, which remained in 
the control of the landlord, the defendant, it is 
the duty of the latter to keep such hall ané stair- 
cases in reasonably good condition for the use of 
tenants, and persons socially visiting them, and, 
having put an oil-cloth upon the stairs, he is lia- 
ble to a visitor, whose heel caught in a hole in the 
oil-cloth, and who was seriously injured by the 
fall resulting therefrom; but it must be shown, 
that he neglected, after notice of its dangerous 
condition, to repair the oil-cloth with prompti- 
tude, or if he had no notice, that he had omitted 
to use reasonable means and precautions for as- 
certaining its condition and making requisite re- 





contract for services rendered. But where the 
step-grand-daughter marries and no longer con- 
tinues to live as a member of the family of the 
step-grandfather, and the latter boards with her 
and her husband for several vears, and during all 
this time she does the washing, ironing and 
mending of clothing for the step-grandfather, and 
nurses, waits upon and takes care of him upon an 
understanding between them that she is to have a 
reasonable compensation for such services, she is 
entitled to recover the same. Ensey v. Hines, 8. 
C. Kan., Nov. 20, 1883. 


20. PATENT LAW—LICENSE—DEATH OF LICENSEE, 
A license to use an invention for a term of years, 
terminates with the death of the licensee, and the 
use of such invention by his administrator within 
said term, is an infringement upon the rights of 
the patentee. Oliver v. Rumford, U.S. S. C., 
Oct..29, 1888; 3S. C. Rep., 61. 


21. PROBATE LAW—DUTY OF EXECUTOR TO ERECT 
TOMBSTONE — INSOLVENCY — CUSTOM OF THE 
COUNTRY. 

1. A tombstone is a proper expenditure to be made 
by the executor as pertaining to the funeral ex- 
penses, and may be made without any direction 
by the will, and although the estate may be insol- 
vent. 2. If an executor should unreasanably re- 
fuse to make application to the court far a proper 
and reasonable allowance for a tombstone or mon- 
ument, the widow or heirs may ask for such al- 
lowance. 3. The amount proper to be expended 
for funeral expenses, depends upon the circum- 
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stances of the deceased, the usages of the country 
and other considerations, and should be deter- 
mined by the court in its discretion. Crapo v. 
Armstrong, S.C. Iowa, October 17, 18838; 16 Ch. 
L. N. 68. 


22. TAXATION — ASSESSMENT — VOLUNTARY Pay- 

MENT—PLEADING —DEMURRER. 

1. In the absence of statute, an illegal tax 
voluntarily paid canngt be recovered back. 
2. And the payment of such taxes ‘‘over objec- 
tions’’ merely does not make the paymett an in- 
voluntary payment. 3. Property liable to taxa- 
tion cannot be held to have been wrongfully as- 
sessed in the sense in which that word is used in 
sections 5813 and 5814 of the Revised Statutes, sim- 
ply because some irregular or unauthorized 
method was resorted to, in assessing the taxes. 
4. Where the parties formally plead the facts ma- 
terial to the support and defence of the action, and 
take the opinion of the court upon their sufficiency, 
the facts admitted by the demurrer supply the 
place of facts established by proof at a formal 
hearing. Howard Co. v. Armstrong, S. C. Indi- 
ana, November 27, 1883. 


23. WILL—VESTED REMAINDER—CONSTRUCTION OF 

DEVISE—LAPSE. 

The testator, by his will, gave a share of his estate to 
each of his daughters for life, ‘‘and upon the 
death of any or either of my said daughters, I 
give, devise and bequeath unto such child or chil- 
dren as my said daughter shall have or leave liv- 
ing at her decease, and the heirs and assigns of 
such child or children, as tenants in conrmon, that 
isto say. the children of my said daughters, to 
have the part or share wherof the mother received 
the rent and income during her life.’’ Held, that 
the remainder limited upon the life estate of each 
daughter vested in all the children of such daugh- 
ter, so that upon the decease of any such chiidren, 
leaving issue, such issue would succeed to the in- 
terest of the parent in such remainder. Jn re Es- 
tate of Brown, N. Y. Ct. App., Oct. 9, 1888; 24 N. 
Y. Reg., 681. 








QUERIES AND ANSWERS. 





[*,* The attention cf subscribers is directed to this depart- 
ment,as a means of mutual benefit. Answers to quertes will 
be thankfully received,and due credit given whenever request - 
ed. Tosavetrouble for the reader each query will be re- 
peated whenever an answer to it is printed. The querics 
must be brief; long statements of facts of particular cases 
must, for want of space, be invariably rejected. A y 8 
communications are not requested. 





QUERIES. 


£0. In case A buys a tract of land from B, and C 
holds a tax title, which is a cloud on such land but 
not a valid title in equity, because C allowed the land 
to be sold for taxes and bought itin whilst acting as 
agent for B; in other words, acted in bad faith. Which 
party should bring suit to have sajd title vacated, A 
or B? A.C.C, 

Sumterville, Fla. 


81. The statute of Texas prescribes ‘‘that every per- 
son elected to the office of sheriff shall, before entering 
upon the duties of his office, give a bond with twoor 





more good and sufficient surities to be approved, etc., 
payable, etc.,’? conditional among other things as fol- 
lows, ‘‘that he will well and truly execute and due 
return make of all process and precepts to him law- 
fully directed, etc.,; and that he will faithfully per- 
form all such duties as may be required of him by 
Jaw;’’ now, I wish to know, whether or not, the suri- 
ties upon such a bond are responsible for the damages 
that might accrue fromthe wrongful acts of their 
principal, acting by virtue and under color of his of- 
fice, such, for instance, as ijlegally arresting and im- 
prisoning a citizen. Would they not be responsible for 
actual damage? and alsoif the factsin the case justi- 
fied, punitory? I invite a discussion of this subject. 

C. F. CASSNER. 

Victoria, Texas. 








RECENT LEGAL LITERATURE. 





TRIAL PRACTICE AND TRIAL LAwyeERS. By J. 
W. Dunovan. St. Louis, Mo. 1883: Wm. H. 
Stevencon. 


This book is an attempt tolay down the rules of 
success in practice as illustrated by the varied ex- 
perience of successful lawyers in different sections 
of the country. In the words of the author it re- 
lates to ‘‘the art of putting things, saying things, 
and doing things in a way to enforce conviction.” 
Assuming that in trials of fact before Juries, little 
things, tiifles even, often turn the verdict, and that 
much can be learned from the experience of others 
on turning points of practice, the writer has un- 
dertaken to sketch the methods of great lawyers, 
and the means of winning cases by incidents and 
illustration drawn from their experience while 
art in practice must very largely be learned from 
experience, yet much may be learned from read- 
ing and observation, and Mr. Donovan’s book 
affords an opportunity to the many to become ac- 
quainted withthe characteristics of great trial 
lawyers. We are introduced to Choate, Webster, 
Tom Marshall, Crittenden, Brady, Stanton, Sew- 
ard, Carpenter, Waite, Lincoln, Vallandigham, 
Corwin, Butler, Conkling, Jeremiah Black, 
Ingersoll, and a host of others too numerous to 
mention. We remark the entire absence of any 
mention of the great English advocates, and the 
introduction of the names of some lawyers who 
can hardly be entitled ‘‘great advocates” in any 
sense of the word. 

Among the subjects discussed we notice among 
others the following: Preparing for Trials; Success 
at the Bar; Lawyers as Leaders: Justice Cases; 
Crimnal Court Cases; Order of Trials; Rights and 
Remedies; Oratorsand Oratory: Mistaken Identi- 
ty; Trial Eloquence; Style of Speaking. Then 
there are chapters on ‘I'he New York Bar,” “The 
Chicago Bar,” ‘The Cincinnati Bar ;”’ ‘The Wash- 
ington Bar;”’ ‘*The Southern Bar,’ ‘‘The Phila- 
delphia Lawyers,” ‘“Ihe Michigan Bar,’’ ‘The 
Indianapolis Bar,”’ ete. 

We have read this book with very great interest 
and feel satisfied in saying that no one can take it 
up without being interested in it. It is full of inci- 
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dents and illustrations drawn from the experience 
of great men, andsuch a book must necessarily 
prove interesting. It is also well written. Mr. 
Donovan is himself posessed of ‘‘the art of putting 
things well.” 

The work covers some 300 pages, and like all 
the books published by Mr. Stevenson itis hand- 
somely printed and on good paper. ‘The publish- 
ing houses are few that excel him in printing a 
law book. R. 


SIMONDs LAW OF PATENTS. A Summary of the 
Laws of Patents for useful Inventions with 
Forms. By William Edgar Simonds. New York 
1883: L. K. Strouse and Co. 

This is intended as a manual for the student and 
the nonprofessional reader as well as a book of ref- 
erence for the practitoner. While we have no doubt 
that it may prove useful to the former, we fail to 
see any thing therein, which commends it to the 
latter, being provided with a very poor index, and 
not posessing the merits of the larger books. It 
is concisely written, although we consider the 
style notas admirable as it might be, in many 
parts of the book. No fault can be found with 
the typographical part of the work, and, on the 
whole, we see no reason why it will not answer 
the purposes for which it was evidently intended. 


MALONE’S REAL PROPERTY TRIALS. A treatise, 


on Real Property Trials. Showing the differ- 
ence between the old action of ejectment 
and the action to recover real property—embrac- 
ing the proceedure, the principles of law and the 
views of evidence which prevail in real property 
causes, both in law and equity—and the nature 
and mode of enforcing trusts, (either express or 
by implication) with which veal property may be 
charged. Including the doctrine of the wife’s 
separate estate in land, and the rights, incidents 
and liabilities of the same, and her general rights 
to real estate under recent legislation of the sever- 
al States—the widow’s dower, and a reference to 
the legislative changes on this question—statutory 
liens; their effect, nature and incidents. By 
William Henry Malone, Asheville, North Caro- 
lina. Washington, D. C. 1883: W. H. Morrison. 

The author having already made an almost 
thorough review of the work himself,in his title 
page, has certainly left usa very small field to 
work in. He has dwelt upon almost everything 
but its defects. The title page is, perhaps, the 
worst feature of the book. ‘The methodical ar- 
rangement, and the index are not the best. ‘The 
author has, in common with a great many others 
in late years, expanded his work far beyond the 
scope fof his title, devoting a large part of it 
to a statement of the law of real property, gener- 
ally. This branch of the law has been already 
fully covered, and there can be no apology for the 
multiplication of works upon the subject. The 
subject of real property is of such paramount im- 
portance in this country, that any treatise which 
assists the practitioner in the ascertainment of the 
proper mode of enforcing the right of his clients, 
must be always welcome. So far as the author has 
accomplished this object, we commend his work, 
but we preceive no necessity for his devotingone_ 





fourth of his treatise to the subject of ‘‘Married 
Women.” With these qualifications, we must 
commend the work as well written, and worthy 
of the author. In many parts of it its conciseness 
is worthy of imitation. He indulges in liberal 
criticisms, and betrays no hesitation in asserting 
his own opinions. On the whole, while we do not 
accord it superiority tothe present works upon 
the subject, we have no hesitation in recommend- 
ing the work as a safe guide. 

GRAY’S RESTRAINTS ON ALIENATION. Restraints 
on the Alienation of Property. By Jobn Chip- 
man Gray, Story Professor of Law in Harvard 
University. Boston, 1883: Soule & Bugbee. 
Such an important and difficult branch of the 

law of real property could have been handled by 
no mere competent thinker than the lecturer upon 
Real Property at Harvard College. He has made 
no superficial study of the subject of his essay, 
but on the contrary, has evidently explored every 
authority there is in the books, and we might say, 
has gone back almost to the Middle Ages in 
search of materials for his essay. We can, there- 
fore, feel assured that he has given us ‘all there is 
on the subject.’ It is written in a very readable 
manner, and its conciseness is one of its best 
features. It is intended for use in any State, and 
there is an appendix which is devoted to the con- 
dition of the law in New York. When we take 
into consideration the necessarily confused ideas 
of the subject which have existed, the book should 
be looked upon as a boon to the profession, and 
given the utmost encouragement. 








GENERAL LEGAL MISCELLANY. 





The following is a portion of the address, deliv- 
ered by Judge A. W. Terrell, in presenting reso- 
lutions to the Supreme Court of Texas, on the 
death of Ex-Chief Justice Moore, of that court: 

“May IT PLEASE YOUR Honors: The Hon. 
George F. Moore, once Chief Justice of this court, 
has passed from a life of labor to rest. ‘That mind 
which explored all the philosophy of law, and 
grasped with the aid of a quick conscience, the 
equity which is born of abstract justice, will labor 
for us no more. ‘The hand that once held aloft 
the seales of justice for Texas, is cold, and will 
never again trace the words that vindicated her 
majesty or construed her laws. The duty remains 
for those of us wko knew him well, to leave some 
testimony of our estimate of his worth before we 
also shall rest. ‘lo me is committed the mourn- 
ful duty of addressing your honors concerning his 
life and public services. How shall | impartially 
perform it? For to me he was a friend, valued 
and true. If he could now be heard, he would di- 
rect me, as Cromwell did his painter, to present 
him as he was, with no wrinkle or fault disguised 
—and thus I shall speak of him. It is sometimes 
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thought that unmerited praise is oftener spoken 
than truth, over the graves of men. On the con- 
trary, the impartial judgment of a contemporary 
can be best rendered after the death of a good 
man. In life, his virtues are standing censors of 
of our imperfections, and we find consolation in 
observing his faults. At the grave, the conscious- 
ness of our frailties helps us to judge charitably 
of the dead, and forgetting the smaller faults 
cemmon to us all, his good traits stand unob- 
scured to chalienge our emulation. 

‘*As an advocate, he never soared to impassion- 
ed eloquence, or attempted to capture a verdict 
by an appeal to the heart, but addressed himself 
to the understanding and conscience. His deliv- 
ery of every sentence impressed the hearer with 
confidence in its truth, and the deliberate earn- 
estness of his words, aptly chosen to convey his 
meaning, carried conviction and made him invin- 
cible in a just cause. There was a clearness in 
his arguments, whether of law or facts, which en- 
abled the simplest understandings to grasp his 
meaning; and thus against his concise logic, 
which he riveted with deliberate words on the 
memory ot his hearers, all the sophistry of empty 
eloquence broke in vain. With simplicity of 
speech and deep earnestness, hé marshalled his 
facts and argued their force, until his case was 
presented clear as a sunbeam. 

‘*No one ever saw him take a note of testimony 
during the most protracted trial, however compli- 
cated the facts, or numerous the witnesses. On 
the tablets of his memory he relied with perfect 
faith, and I can not remember that I ever heard 
his statement of evidence successfully contradict- 
ed. In his practice he observed the loftiest court- 
esy and purest ethics. Asa reporter of the Su- 
preme Court, he had no superior. A _ clear 
discrimination and happy faculty of grasping and 
presenting the very kernel of a cause, distin- 
guished his syllabus, and never left the reader in 
doubt as to the scope and meaning of a decision. 
An ardent love for the mighty Stace that hon- 
ored and elevated him was a part of his nature. 
Her soil, climate and expanding greatness as an 
undivided empire from the mountains to the sea, 
I have often heard him refer to with pride and 
exultation. 

“But asa Supreme Judge of Texas his most 
lasting reputation was achieved. We knew not 
which most to admire in him—a rigid regard for 
the establishment of law, or the boldness with 
which he would attack its semblance, whether re- 
posing in precedent or fortified with the names of 
great men. I am not alone in believing he was the 
best chancery practitioner in Texas,and thus 
when justice required that what seemed the 
harshness of law should not prevail, his quick 
sense of right recognized the demand, while his 
knowledge of equity applied the remedy. 

From the Bar to the Bench he carried that kind- 
ly regard for the young lawyer which marked all 
his intercourse, and if at times he seemed im- 
patient with the older lawyers we soon forgot the 





hasty words wrung by pain from the weary and 
exhausted frame. It is but simple justice to say 
that no jurist, living or dead, did more than he to 
settle on a permanent basis vexed questions of 
land law arising under our complex system. From 
Ayers v. Dupree down to his last utterance, our 
reports are Juminous with his profound learning, 
clear analysis and cogent reasoning. In sustain- 
ing dignity on the bench, chaste demeanor and 
the fearless utterance of honest convictions, he 
has had few equals and no superiors. 

“This man, who painfully wrought to build up 
our jurisprudence,had his faults,and who has not? 
But they were so small that by contrast his virtues 
only appeared the more conspicuous. Such was 
the man who, for long years represented in a co- 
ordinate department the peace and dignity of the 
State, and upheld the supremacy of law. 
During all his public service not even a breath of 
suspicion from any citizen of Texas stained the 
whiteness of his ermine. Though he fell with 
his harness off in the sweet stillness of a summer 
morn, far away, and in the arms of her who for 
thirty years had soothed, and loved him, it was 
here in the consulation room, that his death wound 
was inflicted. The casket was too frail for the 
labor which the mighty spirit enforced, and the 
high duty of measuring justice to others made him 
forgetful of duty to himself. He died with a sim- 
ple faith in the goodness and mercy of his Creator, 
and has left an example to serve for a guide, a 
blessing and an inspiration.”’—Texas Law Review. 








NOTES 





——What is going to happen next? Governor 
Butler has nominated and the Executive Council 
of Massachusetts has cenfirmed Hon. George L. 
Ruftin, a prominent colored lawyer of Boston, as 
justice of the municipal court of the Charlestown 
(Bunker Hill) district of that city. To be sure 
the court does not possess a very extensive juris- 
diction, but the appointment, associated, as it is, 
with the memories of Bunker Hill and Boston, 
and uf Massachusetts, as practically the pioneer 
State in anti-slavery agitation must be received 
as quite a compliment to the colored people. This 
is the first instance, we believe, in the history of 
any country, that the judicial mantle has fallen 
upon acolored man. And it is especially fitting 
that theold Bay state should have seen fit to con- 
fer the first honor. . 


——Nearly all the Justices of the United States 
Supreme Court are good whist players, and they 
have formed themselves and their families into a 
whist party, meeting every Saturday evening at 
the home of one of their number. Justice Miller 
is probably the best whist player among them, 
and Chief Justice Waite and Justices Blatchford, 
Woods and Matthews are said to be expert euchre 
players.—New York Tribune. 





